 (
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
)
FAITH BRASHEAR
1095 LOWRY RANCH ROAD
CORONA CA. 92881
DEFENDANT 


SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF RIVERSIDE – MORENO VALLEY COURTHOUSE


	[bookmark: Parties]HSBC BANK NATIONAL ASSOCIATION, AS TRUSTEE FOR THE HOLDERS OF THE DEUTSCHE ALT-A SECURITIES INC. MORTGAGE LOAN TRUST, MORTGAGE PASS-THROUGH CERTIFICATES SERIES 2007-OA4
Plaintiff,
vs.
FAITH BRASHEAR,  and DOES 1 to 5,  Inclusive

                      Defendants.

	)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
	[bookmark: CaseNumber]Case No.: MVC-1603595
FIRST AMENDED-VERIFIED ANSWER TO COMPLAINT FOR UNLAWFUL DETAINER





DEFENDANT’S ANSWER

Defendant FAITH BRASHEAR states that she:

1. Denies the allegations in paragraph 1 of the complaint.
2. Admits the allegations of paragraph 2 of the complaint. 
3. Admits the allegations in paragraph 3 of the complaint.
4. Denies the allegations in paragraph 4 of the complaint. 
5. Denies the allegations of paragraph 5 of the complaint.
6. Denies the allegations of paragraph 6 of the complaint. 
7. Denies the allegations of paragraph 7 of the complaint.
8. Admits the allegations of paragraph 8 of the complaint.
9. Denies the allegations of paragraph 9 of the complaint.
10. Admits the allegations of paragraph 10 of the complaint.
11. Admits the allegations of paragraph 11 of the complaint.
AFFIRMATIVE DEFENSE #1
NON-APPEARANCE 
Defendant alleges that, with regards to the prosecution of this particular case and action, the Plaintiff named in the caption will not make an appearance in this court and subject his/her/ or itself to cross examination and as a result plaintiff will deprive this court of personal and subject matter jurisdiction.
AFFIRMATIVE DEFENSE #2
INABILITY TO MEET BURDEN
Defendant rebuts the presumption that the plaintiff will meet its burden of producing evidence as to the existence of certain foundational and other preliminary facts that are disputed by defendant, the relevancy and admissibility of which plaintiff's proffered evidence depends on, such as;

1. In the act of execution and notarization of the document titled TRUSTEE’S DEED UPON SALE dated 08/26/2016and recorded on 08/29/2016 as instrument number 2016-0371978[footnoteRef:2] of the Official Records of RIVERSIDE County,bears the authentic signature of ADRIANA RIVAS [2:   First chain of authority document necessary to support plaintiff’s claim that the sale was conducted in compliance with Civil Code Section 2924 and as a result, title was duly perfected in plaintiff.
] 

a. THE MORTGAGE LAW FIRM PLC. was actually a licensed entity in good standing with authority to do business in this state;
b. ADRIANA RIVAS was actually employed by THE MORTGAGE LAW FIRM PLC.;
c. THE MORTGAGE LAW FIRM PLC. actually gave ADRIANA RIVAS authority to execute  such TRUSTEE’S DEED UPON SALE ;
d. R. MANLULU notary public was actually a person authorized to do business in this state;
e. Before R. MANLULU notary public, ADRIANA RIVAS was in fact a duly authorized person, who actually acknowledged that he/she/ executed such TRUSTEE’S DEED UPON SALE in his/her authorized capacity, and that by his/her signature on the instrument THE MORTGAGE LAW FIRM PLC., executed the instrument.

2. In the act of execution and notarization of the document titled SUBSTITUTION OF TRUSTEE dated 10/02/2014, and recorded on 12/22/2014 as instrument number 2014-0488543 [footnoteRef:3] of the Official Records of  RIVERSIDE County, [3:  Second chain of authority document necessary to support plaintiff’s claim that the sale was conducted in compliance with Civil Code Section 2924 and as a result, title was duly perfected in plaintiff.
] 

a. HSBC BANK USA, NATIONAL ASSOCIATION AS TRUSTEE FOR THE HOLDERS FOR THE DEUTSCHE ALT-A SECURITIES INC. MORTGAGE LOAN TRUST, MORTGAGE PASS-THROUGH CERTIFICATES SERIES 2007-OA4 was actually a licensed entity in good standing with authority to do business in this state;
b. HSBC BANK USA, NATIONAL ASSOCIATION AS TRUSTEE FOR THE HOLDERS FOR THE DEUTSCHE ALT-A SECURITIES INC. MORTGAGE LOAN TRUST, MORTGAGE PASS-THROUGH CERTIFICATES SERIES 2007-OA4 was actually the beneficiary under that certain DEED OF TRUST dated 05/02/2007, and recorded on 05/14/2007 as instrument number 2007-0319880[footnoteRef:4] of the Official Records of  RIVERSIDE County; [4:  Third chain of authority document necessary to support plaintiff’s claim that the sale was conducted in compliance with Civil Code Section 2924 and as a result, title was duly perfected in plaintiff.
] 

c. HSBC BANK USA, NATIONAL ASSOCIATION was actually trustee for THE HOLDERS FOR THE DEUTSCHE ALT-A SECURITIES INC. MORTGAGE LOAN TRUST, MORTGAGE PASS-THROUGH CERTIFICATES SERIES 2007-OA4;
d. SPECIALIZED LOAN SERVICING LLC was actually servicing agent for HSBC BANK USA NATIONAL ASSOCIATION;
e. AMI MCKERNAN  was actually second vice president for SPECIALIZED LOAN SERVICING LLC;
f. AMI MCKERNAN was actually employed by SPECIALIZED LOAN SERVICING LLC;
g. SPECIALIZED LOAN SERVICING LLC gave AMI MCKERNAN authority to execute  such SUBSTITUTION OF TRUSTEE ;
h. DEDRA KAY DEE notary public was actually a person authorized to do business in this state;
i.  Before DEDRA KAY DEE notary public, AMI MCKERNAN was in fact a duly authorized person, who actually acknowledged that he/she/ executed the SUBSTITUTION OF TRUSTEE in his/her authorized capacity, and that by his/her signature on the instrument SPECIALIZED LOAN SERVICING LLC executed the instrument.	

3. Whether in the act of execution of the document titled NOTICE OF TRUSTEE’S SALE   dated 03/24/2015, and recorded on 04/01/2015 as instrument number 2015-0131372[footnoteRef:5] of the Official Records of RIVERSIDE County, [5:  Fourth chain of authority document necessary to support plaintiff’s claim that the sale was conducted in compliance with Civil Code Section 2924 and as a result, title was duly perfected in plaintiff.] 

a. ADRIANA RIVAS was actually employed by THE MORTGAGE LAW FIRM PLC. or its authorized agent;
b. ADRIANA RIVAS was  in fact authorized to execute the NOTICE OF TRUSTEE’S SALE ;

4. Whether in the act of execution of the document titled NOTICE OF DEFAULT AND ELECTION TO SELL   dated 12/20/2014, and recorded on 12/22/2014 as instrument number 2014-0488544[footnoteRef:6] of the Official Records of RIVERSIDE County; [6:   Fifth chain of authority document necessary to support plaintiff’s claim that the sale was conducted in compliance with Civil Code Section 2924 and as a result, title was duly perfected in plaintiff.
] 

a. RYAN REMINGTON was actually employed by THE MORTGAGE LAW FIRM PLC.;
b. RYAN REMINGTON was  in fact authorized to execute such NOTICE OF DEFAULT AND ELECTION TO SELL;
c. AMY MCKERNAN was actually employed by SPECIALIZED LOAN SERVICING LLC;
d. SPECIALIZED LOAN SERVOCING LLC gave AMY MCKERNAN authority to execute the DECLARATION OF COMPLIANCE attachment to the NOTICE OF DEFAULT AND ELECTION TO SELL .
	
5. In the act of execution and notarization of the document titled ASSIGNMENT OF DEED OF TRUST dated 09/07/2011 and recorded on 09/16/2011 as instrument number 2011-0411709[footnoteRef:7] of the Official Records of RIVERSIDE County, [7:  Seventh chain of authority document necessary to support plaintiff’s claim that the sale was conducted in compliance with Civil Code Section 2924 and as a result, title was duly perfected in plaintiff.

] 

a. MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. was actually a licensed entity in good standing with authority to do business in this state;
b. MIGUEL ROMERO  was actually employed by MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC.;
c. MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. actually gave MIGUEL ROMERO authority to execute  such ASSIGNMENT OF DEED OF TRUST;
d. VICTORIA COOK  notary public was actually a person authorized to do business in this state;
e. Before VICTORIA COOK, notary public, MIGUEL ROMERO was in fact a duly authorized person, who actually acknowledged that he/she/ executed such ASSIGNMENT OF DEED OF TRUST in his/her authorized capacity, and that by his/her signature on the instrument MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. executed the instrument.
6. In the act of execution and notarization of the document titled CORPORATE ASSIGNMENT OF DEED OF TRUST dated 03/19/2012 and recorded on 03/20/2012 as instrument number 2012-0129567[footnoteRef:8] of the Official Records of RIVERSIDE County, [8:  Seventh chain of authority document necessary to support plaintiff’s claim that the sale was conducted in compliance with Civil Code Section 2924 and as a result, title was duly perfected in plaintiff.

] 

a. BANK OF AMERICA N.A., SUCCESSOR BY MERGER TO BAC HOME LOAN SERVICING LP, FKA COUNTRYWIDE HOME LOAN SERVICING LP was actually a licensed entity in good standing with authority to do business in this state;
b. LORYN STONE  was actually employed by BANK OF AMERICA N.A., SUCCESSOR BY MERGER TO BAC HOME LOAN SERVICING LP, FKA COUNTRYWIDE HOME LOAN SERVICING LP;
c. BANK OF AMERICA N.A., SUCCESSOR BY MERGER TO BAC HOME LOAN SERVICING LP, FKA COUNTRYWIDE HOME LOAN SERVICING LP actually gave LORYN STONE authority to execute  such CORPORATE ASSIGNMENT OF DEED OF TRUST;
d. KENNY VILLAVICENCIO  notary public was actually a person authorized to do business in this state;
e. Before KENNY VILLAVICENCIO, notary public, LORYN STONE was in fact a duly authorized person, who actually acknowledged that he/she/ executed such CORPORATE ASSIGNMENT OF DEED OF TRUST in his/her authorized capacity, and that by his/her signature on the instrument BANK OF AMERICA N.A., SUCCESSOR BY MERGER TO BAC HOME LOAN SERVICING LP, FKA COUNTRYWIDE HOME LOAN SERVICING LP executed the instrument.

·  “[W]here the plaintiff in the unlawful detainer action is the purchaser at a trustee’s sale, he or she ‘need only prove a sale in compliance with the statute and deed of trust, followed by purchase at such sale, and the defendant may raise objections only on that phase of the issue of title.’ ” (Old Nat’l Fin. Servs. v. Seibert (1987) 194 Cal. App. 3d 460, 465.)

· “The statute” with which a post foreclosure plaintiff must prove compliance is Civil Code section 2924. (Seidell v. Anglo- California Trust Co. (1942) 55 Cal. App. 2d 913, 920.)

· The trial court erred when it found that the Trustee’s Deed Upon Sale was sufficient proof that Bank acquired the property at a regularly conducted sale and thereafter “duly perfected” its title. “[T]itle is duly perfected when all steps have been taken to make it perfect, i.e., to convey to the purchaser that which he has purchased, valid and good beyond all reasonable doubt, which includes good record title, but is not limited to good record title, as between the parties to the transaction. The term ‘duly’ implies that all of those elements necessary to a valid sale exist, else there would not be a sale at all.  (Kessler v. Bridge (1958) 161 Cal. App. 2d Supp. 837, 841.

AFFIRMATIVE DEFENSE #3
INSUFFICIENT EVIDENCE
· Defendant alleges that certain documents that plaintiff may mark for identification and either (1) request the court to take judicial notice of or (2) offer witness testimony on behalf of, are insufficient to support plaintiff’s claim that (1) the sale was conducted in compliance with Civil Code § 2924, (2) title was duly perfected in Plaintiff, and (3) that Defendant holds over and continues in possession of real property, which is the subject of this dispute, after proper notice to quit such property was served upon Defendant as prescribed by CCP § 1162, because secondary evidence of certain content of such documents is inadmissible in that such content (1) is hearsay (2) does not qualify under any exception to the hearsay rule (3) will not be supported by foundational preliminary facts, and (4) is irrelevant. Furthermore, as held in StorMedia, Inc. v. Superior Court (1999) 20 Cal. 4th 499, 457, fn. 9 “When judicial notice is taken of a document… the truthfulness, and proper interpretation of the document, are disputable.”

· Except for the deed of trust, Defendant disputes the authenticity, truthfulness, relevancy, personal knowledge and proper interpretation of each document referenced herein and further alleges that, (a) The proponent of the proffered evidence has the burden of producing evidence as to the existence of the preliminary fact, and the proffered evidence is inadmissible unless the court finds that there is evidence sufficient to sustain a finding of the existence of the preliminary fact, when: (1) The relevance of the proffered evidence depends on the existence of the preliminary fact; (2) The preliminary fact is the personal knowledge of a witness concerning the subject matter of his testimony; (3) The preliminary fact is the authenticity of a writing; or (4) The proffered evidence is of a statement or other conduct of a particular person and the preliminary fact is whether that person made the statement or so conducted himself.

AFFIRMATIVE DEFENSE #4
IMPOSSIBILITY OF CONCLUSIVE EVIDENCE
Defendant alleges that she is a party to that certain Deed of Trust dated 05/02/2007, and recorded on 05/14/2007 as instrument number 2007-0319880 of the Official Records of RIVERSIDE County.
· The facts recited therein, are conclusively presumed to be true between the parties thereto.
· According to paragraph 22 of such deed of trust, the recitals in that certain the Trustee’s Deed Upon Sale dated 08/26/2016 and recorded on 08/29/2016 as instrument number 2016-0371978 of the Official Records RIVERSIDE County, shall be prima facie evidence of the truth of the statements made therein.
· Defendant disputes the presumption of truthfulness of the facts recited in such trustee’s deed, because such facts are irrelevant and impossible of being conclusive evidence in favor of a bona fide purchaser or encumbrancer without notice.
· No state shall enter into any treaty, alliance, or confederation; grant letters of marque and reprisal; coin money; emit bills of credit; make anything but gold and silver coin a tender in payment of debts; pass any bill of attainder, ex post facto law, or law impairing the obligation of contracts, or grant any title of nobility. ( Article 1, Section 10, United States Constitution.)

	Wherefore, having fully answered plaintiff’s complaint, defendant prays for relief as follows,
A. That plaintiff takes nothing by this complaint;
B. That the complaint be dismissed, in its entirety, with prejudice;
C. That judgment be entered in Defendant’s favor and against plaintiff;
D. That Defendant be awarded its costs of suit;
E.  That if applicable, Defendant be awarded its attorneys’ fees; and
F. That Defendant be awarded such other and further relief as the Court deems proper.
Respectfully Submitted,
Dated:  JUNE 12, 2017			______________________________	
     FAITH BRASHEAR- Defendant	

VERIFICATION


[bookmark: _GoBack]I, FAITH BRASHEAR, am the defendant in the above-entitled action.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                         I have read the above answer and know the contents thereof. The same is true by my knowledge, except if applicable, as to those matters that are therein stated on information and belief, concerning those matters; I believe them to be true.
I declare under penalty of perjury under the laws of the State of California, that the foregoing is true and correct as executed this _12TH_ day of JUNE, in the City of CORONA, County of RIVERSIDE.
______________________________	
				         FAITH BRASHEAR- Defendant 
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