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Faith Brashear erroneously
sued as Donna Beltz

1095 Lowry Ranch Road

Corona, California 92881

Defendant
SUPERIOR COURT OF CALFORNIA

COUNTY OF RIVERSIDE
RIVERSIDE/ MORENO VALLEY COURTHOUSE

	HSBC BANK USA, NATIONAL ASSOCIATION, AS TRUSTEE FOR THE HOLDERS OF THE DEUTSCHE ALT-A SECURITIES, INC., MORTGAGE LOAN TRUST, MORTGAGE PASS-THROUGH CERTIFICATIES SERIES 2007-OA4,


Defendant,


v.

DONNA BELTZ and DOES 1-5, 
Defendants.
	NO.:   MVC 1603595
NOTICE OF MOTION AND MOTION FOR LEAVE TO FILE AMENDED ANSWER; MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION
Hearing Date: 
Place : Dept. 

Time : 



	
	


TO THE ABOVE-ENTITLED COURT, ALL PARTIES HEREIN, TO PLAINTIFF AND THEIR COUNSELS OF RECORD:

NOTICE IS HEREBY GIVEN that on June ___, 2017 8:30 a.m., or as soon thereafter as the matter can be heard in Department 3 of the above entitled Court, located at 4050 Main Street, Riverside CA, 92501. Defendant will move the Court for leave to file an Amended Answer, pursuant to California Code of Civil Procedure §§ 473 and 576.

The motion will be made on the grounds that the First Amended Answer 
is in furtherance of justice and filing of this Amended Answer is necessitated primarily based on the facts uncovered during the discovery process of these proceedings.  This motion will be based on this Notice of Motion and Motion, the Memorandum of Points and Authorities, the entire court record, Declaration of [[Defendant Faith Brashear]] as served and filed wherewith, the records and file herein, and on such evidence, as may be presented at the hearing of the motion.


Dated : June 13, 2017








______________________



Faith Brashear /  /Defendant 

                                                                               erroneously sued as Donna Beltz

MEMORANDUN OF POINTS AND AUTHORITIES

INTRODUCTION

This action arises out of Attorney Eric G. Fernandez bringing an unlawful detainer action against Defendant's property alleging that the action is being brought on behalf of  HSBC BANK USA, NATIONAL ASSOCIATION, AS TRUSTEE FOR THE HOLDERS OF THE DEUTSCHE ALT-A SECURITIES, INC., MORTGAGE LOAN TRUST, MORTGAGE PASS-THROUGH CERTIFICATIES SERIES 2007-OA4, the alleged Plaintiff in the caption.


After a complete review of the entire record of appearances and files of this case, Defendant will motion the court for a leave of court to file a First Amended Answer to Plaintiff's complaint. 
STATEMENT OF FACTS AND RELEVANT PROCEDURAL HISTORY

Attorney Eric G. Fernandez,  commenced this action on September 30, 2016  alleging that Plaintiff is seeking claim of possession to Defendant's property by a way of a non-judicial foreclosure sale held in accordance with California Civil Code 2924 et seq.


Defendant hired an  attorney Patricia Rodriguez who responded with an answer to the unlawful detainer. (see Defendant's answer Exhibit 2)

Defendant's attorney was removed from the case on and Defendant was left searching for legal counsel to represent her in this matter.


Upon review of the entire case of formal and informal discovery, Defendant has discovered that the alleged Plaintiff in this case at bar has failed to appear at any of the hearings to date.


Due to Plaintiff non appearance at any of the hearings, Plaintiff has deprived this court of Subject Matter Jurisdiction and in personam jurisdiction.  


Plaintiff's non appearance has denied Defendant her due process right to cross examine them. 
Plaintiff's non appearance has failed to meet its burden of providing any evidence to substantiate its preliminary fact. 


Defendants additional research and discovery of inaccurate submissions into evidence further lead Defendant to additional discovery of deeper concern and have been addressed upon the motion for summary judgement and submitted to the appropriate government agencies for review.
LEGAL ARGUMENT
I. MOTIONS FOR LEAVE TO AMEND ARE LIBERALLY GRANTED BY COURTS
A court may, in the furtherance of justice, allow a party to amend any pleading on any terms as may be proper. Code Civ. Proc. §§ 473(a) and 576. “This statutory provision giving the courts the power to permit amendments in furtherance of justice has received a very liberal interpretation by the courts of this state.”  Klopstock v. Superior Ct. (1941) 17 Cal.2d 13, 19; see also Nestle v. City of Santa Monica (1972) 6 Cal.3d 920, 939.  “that the trial courts are to liberally permit such amendments, at any stage of the proceeding, has been established policy of this state since 1901.” Hirsa v. Superior Ct. (1981) 118 Cal.App.3d 486, 488-89 (emphasis in original).  Even on the eve or trial, for example, the court of appeal determined that it was error to deny the amendment of a cross-complaint to add an additional theory of recovery where the delay in seeking the amendment was attributable to the opposing party’s failure to comply with discovery requests.  Sachs v. City of Oceanside (1984) 151 Cal.App.3d 315, 319.
The policy favoring leave to amend is so strong that it is an abuse of discretion to deny an amendment unless the adverse party can show meaningful prejudice, such as the running of the statute of limitations, trial delay, the loss of critical evidence, or added preparation costs. Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 739, 761; Solit v. Taokai Bank, Ltd. (1999) 68 Cal.App.4th 1435, 1448. Absent a showing of such prejudice, delay alone is not grounds for denial of a motion to amend. See Kittredge Sports Co. v. Superior Ct. (1989) 213 Cal.App.3d 1045, 1048; Higgins v. Del Faro (1981) 123 Cal.App.3d 558, 563-65.
I. LEAVE TO AMEND IN THE PRESENT CASE SHOULD BE GRANTED
In the present case, Defendant seeks to amend the Answer as follows: 
(I) Faith Brashear has suffered a mistrial at these courts due to highly questionable series of events.  Plaintiff is now in Double Jeopardy.  In RE: Rule 26.3 Mistrial.   Before ordering a mistrial, the court must give each defendant and the government an opportunity to comment on the propriety of the order, to state whether that party consents or objects, and to suggest alternatives.

Rule 26.3 is a new rule designed to reduce the possibility of an erroneously ordered mistrial which could produce adverse and irretrievable consequences. The Rule is not designed to change the substantive law governing mistrials. Instead it is directed at providing both sides an opportunity to place on the record their views about the proposed mistrial order. In particular, the court must give each side an opportunity to state whether it objects or consents to the order.

Defendant was never directly given the opportunity to object or accept this order – nor was Defendant ever directly given the opportunity to place her views of this situation on record. Defendant has been now stripped of legal counsel, Defendant would have had to been briefed on these issues before this trial could be reset.     Several cases have held that retrial of a defendant was barred by the Double Jeopardy Clause of the Constitution because the trial court had abused its discretion in declaring a mistrial. See United States v. Dixon, 913 F.2d 1305 (8th Cir. 1990); United States v. Bates, 917 F.2d 388 (9th Cir. 1990). In both cases the appellate courts concluded that the trial court had acted precipitately and had failed to solicit the parties’ views on the necessity of a mistrial and the feasibility of any alternative action. The new Rule is designed to remedy that situation.

The Committee regards the Rule as a balanced and modest procedural device that could benefit both the prosecution and the defense. While the Dixon and Bates decisions adversely affected the government's interest in prosecuting serious crimes, the new Rule could also benefit defendants. The Rule ensures that a defendant has the opportunity to dissuade a judge from declaring a mistrial in a case where granting one would not be an abuse of discretion, but the defendant believes that the prospects for a favorable outcome before that particular court, or jury, are greater than they might be upon retrial.
(II) Defendants have engaged in questionable activities.   During the course of this trial no appearance by Plaintiffs have been made.   In re: California Evidence Code Section 702 (a) Subject to Section 801, the testimony of a witness concerning a particular matter is inadmissible unless he has personal knowledge of the matter.   Against the objection of a party, such personal knowledge must be shown before the witness may testify concerning the matter.    
1.) Witness #2 – Lamar Broadway – process server – was caught on the stand as a lie.   It was determined at trial that the witness had no first-hand knowledge of what he was serving.  It was also determined that he did not properly serve Defendant.   Citing the Hearsay rule Evidence code section 1200 (a) “Hearsay evidence” is evidence of a statement that was made other than by a witness while testify at the hearing and that is offered to prove the truth of the matter stated.   (b) Except as provided by law, hearsay evidence is inadmissible.
1.   2.) Witness #1 – Jose Quienteros – listed as a Real Estate Broker – Testified as an appraisal.   Plaintiff is a Broker/Realtor holding BPOR training which stands for Broker Price Opinion, which is a National Association of Realtor (NAR) approved appraisal valuation class.   Plaintiff has taken commercial valuation courses through NAIOP | The Commercial Real Estate Development Association.  Plaintiff is a member of the Corona/Norco Association of Realtors holding affiliate membership through the Inland Valley Association of Realtors.  

2. Plaintiff received the appraisal for review Thursday June 8th, 2017 after the mistrial.   Typically where there has been more than a 3% appreciation or depreciation in the last six months, sold comparable should be no more than three months old – six months where there no more than 3% appreciation or depreciation.     Upon review Plaintiff noting the following discrepancies.  
a. The appraisal conducted by Joe Quinteros and presented to the UD Courts is 4 months old.    

b. The appraisal conducted by Joe Quinteros presented to the UD Courts held two comps over 6 months old at the time of the appraisal. 

c. The appraisal conducted by Joe Quinteros presented to the UD Courts held a comparable currently listed as a residential sale property.   Ex-1

Under Rule 3.3(a) (3), once an attorney knows that it has offered material evidence that is false, the attorney must “take reasonable remedial measures, including, if necessary disclosure to the tribunal.”[4] The attorney should “remonstrate with the client confidentially, advise the client of the lawyer’s duty of candor to the tribunal, and seek the client’s cooperation with respect to the further remedial action.”[5]

Plaintiff was denied equal access to review this document until after the mistrial.  


#3 Hand written Witness Jeff Allen Farr -  In re: Cannon 3 - Rule 3.11 (B)(2)(B)(4) – 

Rule 3.5 use of non-public information for Rule 3.13.  

These courts are aware that Plaintiff confronted the head Justice Daniel Ottolia in 2015 via
case NO: RIC 1508101 to where Plaintiff provided documentation that the head justice
reported upon his CA FORM 700 a 10% vested ownership interest in the franchise real estate company First Team under which his wife Liz Ottolia hangs her real estate license. 
3. 

Plaintiff HAS DOCUMENTED that Joe Quinteros has co-listed the following properties with Jeff Allen Farr transacted with FIRST TEAM REAL ESTATE:

A) 29831 Machado St, Lake Elsinore 92530.-  Missing case numbers in public access RIC462128 RIC462138 FAM162669 RIC325938- Found in BK courts 09-12027 – LE31888JC Title research confirming past owner.  DEUTSCHE BANK

B) 7 Cartagena, Aliso Viejo CA 92656 -  BK 2:11-BK-26865 – DEUTSCHE BANK

C) 1043 Via Canada, San Dimas 91773 - Missing case numbers in public access RIC325938. Found in BK courts 3:00-bk-05405- DEUTSCHE BANK

D) 10 Willowood, Aliso Viejo 92656 – Title History Blocked

E) 3939 Ellis St, Corona 92879 –  Case 285217CM Case 70900RJCM- Missing case numbers in public access COC010827 -   BK 6:09-bk-37932

This information has now been turned over to the DRE, FBI and DOJ by Plaintiffs ADA advocate for further investigations.  This has also been submitted to the Federal Court of California For the Los Angeles Central District MOTION FOR RECONSIDERATION, INTERLOCUTORY ORDER AND BRIEF IN SUPPORT for case Number 2:16-cv-02360-TJH-(KKX) which also shows surveillance footage of Amy Alvarez – and agent for First Team – approaching Plaintiffs home after an denied injunction hearing at these courts in December, 2016. 
As you can now see the problematic nature of these proceedings, Plaintiff is doing her best to expedite this matter for record in the event Opposing council attempts to engage Plaintiff in double jeopardy.  

Under the American with Disabilities Act – if a party is deprived equal access to due process of law, the following causes of actions applies.

42 U.S. Code § 12202 - State immunity

Current through Pub. L. 114-38 (See Public Laws for the current Congress 

A State shall not be immune under the eleventh amendment to the Constitution of the United States from an action in [1] Federal or State court of competent jurisdiction for a violation of this chapter. In any action against a State for a violation of the requirements of this chapter, remedies (including remedies both at law and in equity) are available for such a violation to the same extent as such remedies are available for such a violation in an action against any public or private entity other than a State.(Pub. L. 101–336, title V, § 502, July 26, 1990, 104 Stat. 370 )

Plaintiff if a volunteer Federal Witness of ongoing crimes in the Inland Empire to which she notated as such in her Federal Question.   

Plaintiff worked for Wells Fargo – the master servicer of the THE DEUTSCHE ALT-A SECURITIES, INC., MORTGAGE LOAN TRUST, MORTGAGE PASS-THROUGH CERTIFICATIES SERIES 2007-OA4,

Plaintiff worked for Countrywide during their acquisitions to BAC Financial then to Bank of America.    Countrywide is listed as the Originator of the THE DEUTSCHE ALT-A SECURITIES, INC., MORTGAGE LOAN TRUST, MORTGAGE PASS-THROUGH CERTIFICATIES SERIES 2007-OA4.  Bank of America was the previous servicer to HSCB
42 U.S. Code § 12203 - Prohibition against retaliation and coercion

(a) Retaliation

No person shall discriminate against any individual because such individual has opposed any act or practice made unlawful by this chapter or because such individual made a charge, testified, assisted, or participated in any manner in an investigation, proceeding, or hearing under this chapter.

(b) Interference, coercion, or intimidation

It shall be unlawful to coerce, intimidate, threaten, or interfere with any individual in the exercise or enjoyment of, or on account of his or her having exercised or enjoyed, or on account of his or her having aided or encouraged any other individual in the exercise or enjoyment of, any right granted or protected by this chapter.

(c) Remedies and procedures

The remedies and procedures available under sections 12117, 12133, and 12188 of this title shall be available to aggrieved persons for violations of subsections (a) and (b), with respect to subchapter I, subchapter II and subchapter III, respectively.

(Pub. L. 101–336, title V, § 503, July 26, 1990, 104 Stat. 370.)

These amendments- in and of themselves,  are in furtherance of justice and will not prejudice Defendants. This Court, therefore, should grant leave to amend as the amendments are also being provided concurrently as to not waste court time in these proceedings. 
a. The Proposed Amendments Are Necessary And In Furtherance of Justice
The Answer was originally filed against Donna Beltz – a name that has not been in legal use since 2009 –additional DOES exist whom hold interest in this property.  Defendant’ counsel, whom has not yet been substituted into this matter, has since uncovered information suggesting that these DOES had some form of interest in the subject property during the period in question and thus some form of liability.  

Defendant seek to amend her answer to recited new allegations of facts and legal theories based on the above evidence.  Therefore, it is in the interests of justice to permit the proposed amendments.  At this time because these additional issues are being moved before several government agencies, Does 1-5 wish to remain in anonymity for their own protection.  
Although ordinarily a judge will not consider the validity of a proposed amended pleading in deciding whether to grant leave to amend, in this case the need and validity of the proposed

amendments only serve to support the granting of this motion. See Atkinson, supra, 109 Cal.App.4th at 27 760; Kittredge Sports Co. v. Superior Ct. (1989) 213 Cal.App.3d 1045, 1048.
b. Defendants Will Not be Prejudiced By The Proposed Amendments

Leave to amend the complaint in the present case is authorized because Defendant and the previously alleged Plaintiff has never appeared and will not be prejudiced by the proposed amendments. The amendments are not barred by the statute of limitations because the amendments relate back to the filing of the original Complaint. Additionally, the proposed amendments will not delay the trial and will not necessitate any added preparation costs. See Solit, supra, 68 Cal.App.4th at 1448.

i. The First Amended Answer Is Not Barred By The Statute Of Limitations

Section 474 of the Code of Civil Procedure allows a plaintiff to designate a defendant by a fictitious name when the plaintiff is ignorant of the true identity of the defendant. Once the plaintiff discovers the name of the defendant, he must amend the complaint accordingly. Code. Civ. Proc. §474. Plaintiff is "ignorant" within the meaning of the statute even if he knows of the existence of the defendant sued by the fictitious name, but lacks knowledge of that person's connection with the case or with his injuries. GM Corp. v. Superior Court (1996) 48 Cal.App.4th 580, 593-94. Where a complaint sets forth, or attempts to set forth, a cause of action against a defendant designated by a fictitious name and his true name is thereafter discovered and substituted by amendment, he is considered a party to the action from its commencement so that the statute of limitations stops running as of the date of the earlier pleading. Austin v. Massachusetts Bonding and Insurance Co. (1961) 56 Cal.2d 596, 599.

ii. The First Amended Answer Will Not Delay The Trial

Courts apply a policy of great liberality in permitting amendments to the complaint at any stage of the proceedings up to and including trial. See Mesler v. Bragg Management Co. (1985) 39 Cal.3d 290, 296-97; see also Sachs, Inc., 151 Cal.App.3d at 484-85 (finding amendment proper four years after filing of original complaint and on the eve of trial where delay due to Defendants' untimely discovery responses).


In the present case, Defendant has spent a large amount of time attempting to receive basic discovery from Defendants. Only recently did Defendant discover the need to amend her answer due to the discovery of Plaintiff's failure to appear and attorneys for the alleged Plaintiff's willful and deceitful conduct with respect to causing damages to Defendant.

iii. The First Amended Answer Will Not Necessitate Added Preparation Costs
In the present case, no trial date has been set, and the parties are still in the early stages of discovery.  Therefore, the First Amended Answer will not necessitate any added preparation costs for Defendants.
CONCLUSION

It is in the interests of justice to permit Defendant to amend the complaint to allege the facts and legal theories derived from the evidence. Defendant, therefore, respectfully request that the Court grant their Motion for Leave to File a First Amended Answer.
Dated: Tuesday, June 13, 2017
defendant
X_____________________
Faith Lynn Brasher erroneously sued as Donna Beltz




� A copy of the First Amended Answer is attached herewith.
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